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Bankrupt Act—Corporation — Deed of Trust Exe- 
cuted by Officers Without Authority—Ratifica- 
tion, Effect of. 


The last number of the National Bankruptcy Register (vol. 
9, p- 76) contains an interesting opinion from J. K. CRAVENs, 


Esq., register in bankruptcy for the western district of Mis- | 


souri, in which he rules the following propositions: . 


1. Where an officer of a corporation, without authority, ex- | 


ecuted a deed of trust upon its property, as security for the 
payment of a negotiable instrument, more than four months 


prior to the commencement of proceedings in bankruptcy, | 


and no ratification takes place until within four months of the 
commencement of proceedings, the deed will be held to have 
been executed at date of ratification. 

2. An act done in the name of another, but without pre- 
vious authority, does not become his act until ratified, and 
then only by the fiction of relation ; and the act of ratification, 
to relate, must take place at a time, and under circumstances, 
when the ratifier may himself lawfully do the act which he 
ratifies. He must be able at the time to make the contract to 
which by his ratification he gives validity. By ratification he 
cannot acquire nor confer rights resulting from a transaction, 
unless in a position to enter directly upon a similar trans- 
action. 

3. Where security for the payment of negotiable paper is 
taken in violation of the bankrupt law, and the paper is trans- 
ferred by endorsement before maturity, for value, to an inno- 
cent taker, the security may be defeated when asserted by the 


indorsee the same as if asserted by the original holder. But 


as the indorsee only takes the security as an incident to the 
debt, and does not exact it from the insolvent, he may prove 
his claim without prejudice, while the security will be rejected. 
[As to this last proposition see, however, Carpenter v. Lon- 
gan, 16 Wall. 271; Kennicott v. Supervisors, Ib. 452, where the 
reverse is held.] We hope to find space hereafter for the full 
text of Mr. Register CRAVEN’s opinion, which was evidently 
prepared with care. 





Writ of Error: When Served—Supersedeas Bond 
—Act of Congress of June 1, 1872, Section 11, Con- 
strued. 


The Supreme Court of the United States, in the case of the 
Western Union Tel. Co. v. Eyser, recently decided, has con- 
strued the practice act of congress, of June 1, 1872, sec. 11, 
as to the time and manner of superseding judgments, pending 
proceedings on writ of error or appeal. That section is as 
follows : 

“That any party or person desiring to have any judgment, 
decree or order, of any district or circuit court, reviewed on 
writ of error or appeal, and to stay proceedings thereon dur- 
ing the pendency of such writ of error or appeal, may give 
the security required by law therefor, within sixty days after 
the rendition of such judgment, decree or order, or after- 
ward, with the permission of a justice or judge of the said ap- 
pellate court,”’ 


| 


It will be recollected that the 23d {section of the judiciary 
act of 1789 declares ‘‘ that a writ of error as aforesaid shall 
be a supersedeas and stay of execution in cases only where 
the writ of error is served by a copy thereof being lodged for 
the adverse party in the clerk’s office where the judgment re- 
mains, within ten days, Sundays exclusive, after rendering the 
judgment or passing the decree complained of.’’ 

The position was taken that since the act of June 1, 1872, 
sec. 11, supra, it was still necessary to serve a copy of the 
writ of error within fez days from the rendition of the judg- 
ment. But after referring to the above enactments, to the 
ad section of the act of 1803, (placing appeals upon the foot- 
ing of writs of error,) and to rule 29 of the Supreme Court, 
that court holds that the writ of error, under the act of June 1, 

' 1872, sec. 11, which is remedial, and, therefore, to be liber- 
| ally construed, may be ‘‘ served at any time before or simul- 
| taneously with the filing of the bond.’’ Discussing the point 
thus ruled, Mr. Justice Swayne says: ‘It is expressly de- 
clared that the supersedeas bond may be executed within sixty 
| days after the rendition of the judgment, and later, with the 
| permission of the designated judge. It is not said when the writ 
| of error shall be served. Its issuance must, of course, pre- 
| cede the execution of the bond; and, as the judge who signs 
the citation is still required to take the bond, we think it is 
| sufficiently implied that it may be served at any time before 
or simultaneously with the filing of the bond. Indeed, the 
giving of the bond alone is made the condition of the stay. 
| The section is silent as to the writ. A construction which 
| requires the service to be still within ten days from the render- 
‘ing of the judgment is, we think, too narrow. It is sustained 
by no sufficient reason, and would largely defeat the salutary 
| purposes of the statute. The execution, approval, and filing 
| of the bond are substantial. ‘he filing of the writ is matter 

Form, under the circumstances, must not be allowed 


of form. 
to defeat substance, where the consequences would be of so 
) serious a character.’’ 


Bankrupt Proceedings against Corporations—Au- 
thority of Counsel. 

In Leiter v. Payson, assignee of the Republic Fire Ins. Co. 
(6 Chicago Legal News, 157), DRUMMOND, circuit judge, de- 
cides, construing the bankrupt act, and particularly section 
| 37, that when a petition in bankruptcy is filed agazms¢ a cor- 
| poration, it is not necessary that the authority to employ 
| counsel, and the authority of counsel to file an answer con- 
| fessing the acts of bankruptcy, should be previously sanctioned 
| by a vote of the stockholders; and an adjudication upon a 
| confession in an answer filed by counsel, where there was no 
question as to their employment or as to their good faith, was 
sustained. 

In the course of his opinion, Judge DRUMMOND observes: 

‘*It might be said, with as much reason, that where a cor- 
| poration is made an involuntary party, indirectly or collater- 
| ally, in a bankruptcy proceeding, counsel could not appear to 
represent it, unless expressly authorized by a vote of the cor- 
porators or shareholders, And that would hardly be con- 
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tended. 


Nl 
It is conceded by petitioners here, that, if the | the law. 


Munn & Scott, who were the proprietors of a grain 


proceedings had gone on in the usual way—if there had | | warehouse, and had been for many years before the act of July 


been a default and adjudication in bankruptcy rendered, or | 
an appearance by counsel and a hearing or trial, and verdict 
and a decision of the court making an’ adjudication—a vote 
of the corporators would be immaterial, but it is denied that 
the rule applies to the case of appearance and of a cognovit 
made by counsel. 
the corporators would not seem to exist, in as great degree, in 
one case as in the other. The corporation, in this case, was 
not a volunteer. 
plead in conformity with the rules .of the court. As it could | 
appear by counsel without a vote of the corporators, there | 
was nothing to prevent counsel, when warranted in so doing | 
by the regular agents of the corporation, from admitting the 
acts of bankruptcy stated in the petition, provided, upon a 
proper examination, they were satisfied that the allegations | 
were true, and that a trial or hearing would involve unneces- 


| 1, 1871, continued after the passage of that act to carry on 


| their business without obtaining the required license ; and, 
therefore, they were convicted in the lower court and sen- 


| tenced to pay a fine of $100 and costs. 


They sought to 


| reverse this judgment on the ground that the act was in con- 


The necessity for resorting to a vote of flict with certain provisions of both the federal and state con- 


| stitutions ; and the question of its constitutional validity was 


| 


| 


| the only one decided by the court. 
It was compelled to come into court, and | 


The majority of the court place their decision upon the 
| ground, not of any special power conferred upon the legislz- 
| ture by Art. 13 of the state constitution, but upon the broad 
ground that the interests involved in the legislation concern- 


| ing grain warehouses are public, such as intimately concern 


sary expense and delay, and be no advantage to the corpora- | 


tion itself or its creditors. There is no question made as to 


| the general welfare, and therefore are within the rightful do- 
main of legislative power unless withdrawn by some express 
constitutional provision. ‘To sustain an act of the legislature, 
if possible, is the acknowledged duty of the judicial tribu} 
nals ; and in this view, the majority of the court treat the act 


authority having been given counsel by the proper officers of | as intended to prevent the evils which come from a combinz- 


the corporation, nor of the good faith of either, nor of their 
having acted upon the subject matter after proper enquiry. 
All these points must be assumed in favor of the acts of coun- 
sel and of the officers of the corporation. 
then, simply as to the authority of the corporation to act | 
through counsel in the manner pursued here, and the case 
would hardly seem to be one calling very stringently for the 
exercise of the power of interference of the district or of this 
court,’’ 


Illinois Warehouse Law—Legislative Control over 
Storage Rates. 

We publish elsewhere the full text of the opinions of the 
judges of the supreme court of Illinois on the warehouse law 
of that state, passed April 25, 1871, entitled ‘‘ An act to reg- 
ulate public warehouses, and the warehousing and inspection 
of grain, and to give effect to Art. 13 of the new constitution 
of the state.’” The nature of this article of the constitution 
appears in the separate opinion of WALKER, J., who rests his 
judgment, concurring with the majority, wholly upon it. 
will be seen that the judges, with the exception of MCALLISTER 
and Scott, JJ., sustain the constitutional validity of the en- 
actment, 

This opinion is one of unusual interest, in two respects. 
First, as a determination of the immediate question involved, 
viz; the extent of legislative control over the compensation 
of grain-warehousemen in the state of Illinois; and second, 
because of its real or supposed bearing upon the right of the 
legislature to regulate the compensation of those who conduct 
other employments which affect the public weal, such as rail- 
way companies. 

The act in question treats the grain warehouses of Chicago 
as public warehouses, though owned by private persons, and 
established and conducted without any charter or special fran- 
chise, and fixes the maximum rate of compensation to be re- 
ceived by the proprietors, and prohibits them, under severe 
penalties, from contracting with customers for any higher 
rates. It requires the proprietors of the warehouses also to 
obtain a license to carry on the business, and to give bond 
with sureties, for compliance with all of the requirements of 





It | 


| 


tion between the railroad companies and elevator proprietors, 


| to the detriment of the producers and shippers of grain, who 


| are said to be ‘‘undera kind of moral duress 
The question is, | 








” 


to use these 
warehouses, and as intended, also, to prevent unreasonable 
| and oppressive charges for such use. 

The decision authoritatively establishes for the state of IIli- 
| nois, that such legislation does not ‘‘deprive’’ warehousemen 
‘of their property without due process of law’’ ; that it does 
| not ‘‘take or damage private property for public use without 
just compensation,”’ and also, that it is not repugnant to any 
other provision of the state constitution. 

Although it may not follow from the judgment of the court, 
that the legislature, on the assumption that the majority view 
is sound, would have the extensive powers supposed by Judge 
MCALLISTER in his dissenting opinion, yet the logic or prin- 
ciple of the decision is that the legislative control over prop- 
erty is such that whenever it is necessary for the protection of 
the public interests, the prices which may be charged for the 
use of such property, or for services of a given character, 
which the public are under a sort of necessity to have, may be 
regulated or fixed by the legislature, and that the power of in- 
dividuals in such cases to fix their own terms or rates, is not 
unlimited. It is only in this aspect that the decision bears 
upon the power of state legislatures to control railway tariffs. 

If a railway company has the right to fix its own rates for 
freights and fares under its charter, operating as a legislative 
contract to this effect, it is obvious that this decision does not 
affect the right of such a company. Whether a railway com- 
pany has such a right under the doctrine of the Dartmouth Col- 
lege case, is a subject we do not propose now to discuss, and to 
which we made allusion, in some of its aspects, in a previous 
number. But if there is no such right given or existing in the 
nature of a legislative contract, which is inviolable by s¢a¢e leg- 
islation, then the course of the reasoning of the supreme court 
of Illinois on the subject of compensation to public warehouse- 
men, seems to be applicable to compensation to railway com- 
panies,except so far as this may be affected by the exclusive 
power of congress over all that relates to inter-state commerce 
and the agents and instrumentalities by which it is conducted, 
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Validity of the Illinois Warehouse Law. 
MUNN & SCOTT v. THE PEOPLE. 
Supreme Gourt of Illinois, February 3, 1874. 
Hon, S1pney BreEEsE, Chief Justice. 


« PINKNEY H, WALKER, 
“* BENJAMIN R. SHELDON, 


“ Joun M. Scort, | Judges. 
‘© W. K. MCALLISTER, 

“A.M. CRAIG, | 
«JOHN SCHOLFIELD, | 


1. Constitutional Law—Illinois Warehouse Law.— The Illinois act ‘‘ to reg- 
ulate public warehouses and the warehousing and inspection of grain, and to give 
effect to article 13 of the constitution of the state,’’ approved April! 25, 1871, is a valid 
and constitutional enactment. 

2. Fourteenth Amendment.—The said statute is not repugnant to the fourteenth 
amendment of the federal constitution 

3- 
inhibition in the constitution of Illinois against ‘‘local or special laws granting to any 
eorporation, association or individual any special or exclusive privilege, immunity or 
franchise whatever.’’ 


4 








‘life, liberty or property without due process of law,’ 
rights, art. 2, clause 2. 

Future Profits not Property.—Future profits in a business 
already estab'ished are not property; and a law which abridges such profits for the 
protection of the public does not destroy property, and is not unconstitutional. 








6 -——. 





Kindred subjects, Mills, Ferries, etc.—And held arguendo, 


that the act in question falls in the same category with laws regulating public ferries, | 


public mills, the weight and price of bread, and the interest upon money. 

q- ——. Taking Private Property for Public Use.—Nor is the stat- 
ute in question obnoxious to clause 13 of art. 2 of the constitution of Illinois, which pro- 
vides that “‘ private property shall not be taken or damaged for public use without just 
compensation.’’ 

8. Inherent Powers of Government.—The power exercised 
by the legislature in the passage of this law, belongs inherently in every government, 
and the legislature may exercise it without the aid of any constitutional grant. 

9- The Power Conferred by the Constitution.—Watkgr, 
J , concurring, considered that in view of the fact that the power to pass the statute 
in question is expressly gonferred by the constitution of the state, the correct result 
was reached by the majority of the court, but declined to express any opinion as to the 
inherent power of the state legislature to pass such a law. 

















Io. ——. Dissenting Opinions.—McAtuistsr, J., dissenting (with 
whom Scorr, J., concurred), was of opinion that the act in question is an infringe- 
ment of the right to acgufre and enjoy property ; that it is, hence, an invasion of vested 
rights ; that it involves an exercise of the power of suppression or destruction of pr'- 
vate property—a power which has no limit as to the degree of its exercise but the dis- 
cretion of the legislature; and that it is an invasion, under pretence of police regula- 
tion, of the power of the federal government to regulate inter-state commerce. 





BREESE, Ch. J., delivered the opinion of the court. 

This was a proceeding by information in the Criminal Court of 
Cook County, on behalf of the People against Ira Y. Munn and 
George L. Scott, for a violation of the 3d and 4th sections of an 
act of the General Assembly of this State, entitled ‘‘ An act to 
regulate public warehouses and the warehousing and inspection 
of grain, and to give effect to article 13 of the constitution of the 
state,’ approved April 25, 1871. The information was filed by 
the state’s attorney at the July term, 1872. A motion to quash 
having been overruled, the defendants pleaded not guilty, waived 
a trial by jury, and submitted the case to the court. The court 
found the defendants guilty, and, overruling a motion for a new 
trial and in arrest of judgment, assessed against them a fine of 
#100 and the costs. To reverse this judgment the defendants 
bring the record here by writ of error, assigning various errors, 
one of which raises the question of the constitutionality of the act 
under which the proceedings were had, and is the only important 
question in the case. 

This is the second argument of the cause. On the first argu- 
ment, at the last term, the court, after much deliberation, were un- 
able to reach a satisfactory conclusion. In the meantime the 
court had undergone a change by the election of two new mem- 
bers, and it was deemed expedient and proper that they should 


Special Laws--Exclusive Privileges.—Nor is it repugnant to the | 


Bill of Rights -‘‘ Due Process of Law.’’—Nor does the legislative | 
regulation of warehouses in the manner prescribed by said act involve a deprivation of | 
contrary to the Illinois bill of | 


| ' - od 
take part in the decision ; and, to enable them to participate, a re- 


argument was directed, and the questions have again been fully, 
elaborately, and ably discussed. A case of so much importance 
demanded, and has received, our most careful consideration, and 
we are prepared to state the conclusions which a majority of 
the court has reached. We do not deem it necessary to take up 
seriatim and discuss the various propositions presented by coun- 
sel, or go over the field of argument they have so fully explored ; 
but, in what we shall say, it will be found they have all been con- 
sidered. 

Plaintiffs in error insist the statute in question is repugnant to 
the provisions of our constitution found in the bill of rights, as 
clause 2 of article 2: ‘‘ No person shall be deprived of life, liberty 
or property, without due process of law;’’ and to this other pro- 
vision in clause 13 of the same article: ‘‘ Private property shall 
not be taken or damaged for public use without just compensation.”’ 
One of the counsel for appellants makes these points in addition : 
The act is repugnant to the fourteenth amendment of the consti- 
| tution of the United States; and further, if its provisions can be 
construed as an inhibition of the warehousing business, except 
under special conditions, and as conferring the privilege of doing 

that kind of business upon persons able or willing to comply and 

| actually complying with these conditions, then, in so far as it is 
| not based on article 13 of the state constitution, it is repugnant to 
| sec. 22 of article 4, which prohibits the general assembly from 
| passing any local or special laws ‘‘ granting to any corporation, 
| association, or individual, any special or exclusive privileges or 
immunity whatever.” We will consider these propositions first, 
as they appear to be thrown into the controversy as mere make- 
weights,— the real merits resting in the two first. 





As to the repugnancy of the warehouse act to the 1st clause of 
| the fourteenth amendment to the constitution of the United States, 
| a slight consideration of that amendment and judicial decisions 
| upon it will be sufficient to satisfy any one, itt has no application 
‘to this case. That amendment is as follows: “ All persons born 
| or naturalized in the United States, or subject to the jurisdiction 
thereof, are citizens of the United States and of the state wherein 
| they reside. No state shall make or enforce any law which shall 
_ abridge the privileges or immunities of citizens of the United 
| States; nor shall any state deprive any person of life, liberty, or 
| property, without due process of law, nor deny to any person 
| within its jurisdiction the equal protection of the law.” It is well 
| known the amendment in question was incorporated into the fed- 
eral constitution to shield a certain class, who had been born and 
reared in slavery, trom pernicious legislation, by which their newly- 
acquired rights by their emancipation might be so crippled as to 
render them wholly worthless. In the discussions upon the effect 
of this amendment, in the slaughter-house cases from New Or- 
leans, and the case of Myra Bradwell, plaintiff in error, taken up 
from this court, it was not intimated by the Supreme Court of the 
United States that a regulation by a state legislature of a permit or 
profession, as a regulation of the use of property, abridged in any 
manner the liberty of the citizen, white or black. 

Upon the other proposition, we cannot perceive that the statute 
| can receive the construction contended for. The section relied on 
is in these words: ‘‘ The general assembly shall not pass local or 
special laws in any of the following enumerated cases, that is to 
say.’’ Then follows a large number of specified subjects, the last of 
which is this: ‘‘ Granting to any corporation, association, or indi- 
vidual, any special or exclusive privilege, immunity, or franchise 
whatever.” The inhibition extends only to passing special laws 
for such purpose. But the law in question is general in its ob- 
jects, operative throughout the state, and confers no immunity, or 
special or exclusive privilege or franchise, upon any individual, 
association, or corporation. It deals with an existing business, 
closely associated with the great agricultural interests of the state, 
and seeks to regulate it by laws. This is the whole scope of the act. 
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But the important question remains as canine on the first | What saree we ask, is there in these cases? Does the act of 
two points made by appellants, and argued with great ability. | our general assembly destroy any species of property, or de- 
Does the act in question deprive the owners or managers of this | prive its owners of the use of it? It does not aim at the extinction 
warehouse of their property, in the sense of the constitution ? If of these warehouses, or any oftheir attributes. The statute may 
it does, it is void, and must be so declared. This view of appel- | | affect them injuriously in a degree, but it does not say they shall 
lants seems to be based, in a great degree, on the fact that they not be allowed to exist at all. The constitutional provision is: 
had constructed their warehouse and established the business long ‘No person shall be derived of life, liberty, property,” and so 
anterior to the enactment of this law. It was established while forth. This clause, sotaken, declares that, in the exercise of the 
there was free trade in the business, and their charges were sub- admitted functions of government, private property may not re- 
ject to regulation only by competition and agreement, and they | ceive remote and consequent injury. No person can claim that, 
now claim a right to continue such use without legislative re- in the exercise of the proper functions of government, his prop- 
straint. They further say they have complied with all the pro. | erty shall not be diminished in value. The point is, the owner 
visions of the act, except the one requiring them to take out a shall not be deprived of his property without due process of law. 
license and enter into bond. The argument is, by this legislative If, in the exercise of any admitted functions of government, a 
interference they are deprived of the use of their property, and, so | person’s property is rendered less valuable, can it be seriously 
depriving them of its free and untrammeled use, they are de | claimed this provision in the bill of rights has been infringed ? 
prived of their property in the sense of this clause of the Bill of Government in this State is reposed in three departments, 
Rights. Much ingenious argument has been employed to estab- composed of separate bodies of magistracy. The whole legis. 
lish this proposition, and the case of Wynehamer v. The People, | lative power is vested by the constitution in the general assembly. 
3 Kiernan, N. Y., 378, cited as 13 N. Y., invoked in support, and | composed of two houses—the members of each to have certain 
greatly relied on. We have looked into that case, and find that | qualifications, and to be elected by the people. Every subject 
the court were divided in opinion, and that the judges who held | within the domain of legislation, within the scope of civil 
the act unconstitutional were led to that conclusion because, by the | government, not withdrawn from it by the constitution of the 
terms of the act itself, the property in intoxicating liquors was | state or of the United States, can be dealt with by that body 
substantially destroyed, and thus the owner deprived of his prop-| by general laws to affect the whole state and all the people 
erty by mere legislative will. They say if the act by its terms! within it. That body is emphatically the guardian of the 
had been applicable only to liquors imported or manufactured | | public interests and welfare, and would be derelict in its duty 
after it took effect, it would not have been in conflict with the con- | | did it fail to exercise all its powers to their promotion and 
stitutional provision declaring that ‘‘ No person shall be deprived protection. That body is the sole judge of such measures as 
of life, liberty, or property, without due process of law.” The | may advance the interests of the people. Coming, as its members 
question before the court was, “ Did the prohibitions and penal-| do, directly from the people, and of them, they know the course 
ties of the act pass the boundaries of trade-regulation and police, | of trade, the manner in which the great internal commerce of the 
and, by their own force, work the essential loss or destruction of state is conducted, and by what instrumentalities, and how by 
the property at which it was aimed?” The lawsin question sub- | them the producing and other interests of the state are affected. 
jected the liquors to seizure and physical destruction ; and, as | | These, it must be conceded, are all fit subjects for legislative con- 
they were, in every sense of the term, property, and so recognized | | sideration, and independent of any constitutional provision ; and 
by law, the owner was, by mere legislation, deprived of his prop- | they would have an undoubted right, knowingtthat a large propor- 
erty. It was held that, by the operation of this law, the commer- | tion of our cereals, to reach the markets of the world, were com- 
cial value of the liquor was annihilated; that it could not be sold; pelled to pass through certain warehouses called elevators, and 
that it was unlawful to keep it ; that all legal protection was with- | subjected to such charges as their owners might see fit to impose, 
drawn from it, and that it had become a public nuisance. These | to take up this whole subject as one legitimately within their 
provisions and results, it was held, swept the liquors from the com- | domain; and if, in their examination of it, they find the owners 
merce of the state, and thus annihilated the quality of sale which | and managers of these warehouses are an organized body of 
made them valuable to the owner. This, it was held, was de- | monopolists, possessing sufficient strength, in their combination 
structive of the notion of property. , and by their connection with the railroads of the state, to impose 

It was further said, when a law annihilates the value of prop- | their own terms upon the producers and shippers of these cereals, 
erty, and strips it of those attributes by which alone it is distin- | to the great detriment of the latter, who are under a kind of moral 
guished as property, the owner is deprived of it, according to the duress in sending to them, can it be said to be an usurpation of 
plainest interpretation, and certainly within the spirit of a con- | power on the part of the legislature to bring them in subjection to 
stitutional provision intended to shield private rights from the ex- | law, so to regulate their conduct and charges by law as to prevent 
ercise of arbitrary power. | oppression and extortion ? Can there bea more legitimate subject 

This case is much relied on by one of the counsel for appellant, for the action of a legislative body? We think not. Shall it be 
and a labored effort made to bring this within its scope. But the | said an interest so vast as this is does not deserve governmental 
distinction is so obvious that “ he who runs may read.” Hadthe Care, and is not a proper subject of some kind of governmenta] 
act in question sought to deprive warehousemen of any of their | | control? And if, in the means provided by the legislature to that 
antecedent acquisitions, or deprive them of the use of their es- end, some reduction in their monthly or annual receipts may be 
tablishments, or confiscate them, as was the case with the New | the result, can it be said the owners are thereby deprived of their 
York liquor law, there would be some appositeness and analogy. | property? In the case so much relied on, supra, it was admitted 

Nothing of the kind has been done or attempted ; and it is not | it was not sufficient; the law might impair the value of the prop- 
even complained by the plaintiffs in error that, by compliance | erty in even so great a degree as that, and yet destroy no rights. 
with these sections of the law, they would not receive a fair remu- | It does not deprive the owner of any right of property. All regu- 
neration on their capital invested, and a reasonable recompense for lations of trade with a view to the public interests may more or 
all their labor and responsibility. In the case relied on, the ma- | less impair the value of property, but they do not come within the 
jority admitted the legislature could regulate trade in property of | constitutional inhibition unless they virtually take away and 
all kinds, but they could not totally annihilate commerce in any | destroy those rights in which property consists. Their destruction 
species of property, and so condemn the property itself to extinc- | must be, for all substantial purposes, total. By the law under 
tion. It was on this latter ground that the law was held invalid. | consideration, no right of property is taken away or destroyed. 
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All the property the owners ever possessed in this business re- 
mains to them untouched by the strong hand of legislative power, 
The law must be held to be one potent effort on the part of the 
legislature to arrest a great and growing evil, by regulating the 
charges which these warehouses shall demand, and placing them 
under bonds that they will not violate its provisions. 

Great stress is laid on the fact that this warehouse was erected 
in 1862, long anterior to the passage of the laws, and by this kind 
of legislation the alternative is presented, either to abandon the | 
use of the property for which it was fitted, or to do business fgr less 
compensation than its owners had theretofore and always received. | 
In another part of their argument they say that they, by consent 
of their customers, have received, during the past year, higher | 


rates of storage than those specified in the act; and so, in this | | 


respect, the act is a plain, palpable violation of the clause of the | 
constitution relied on; that depriving them of the value of the | 
use is depriving them of their property. This argument is an- 
swered by what we have already said. 


It is idle to talk about the consent of their customers to higher | 
rates of charges than this law allows a man to receive. Their | 
customers, before this law was enacted, had no protection against | 
those monopoiists ; they had no consent to give ; they were obliged | 
to have their grain taken to these warehouses, and be subjected | 
to such charges as the organized combination, shutting out com- 
petition, might choose to demand. The producer and shipper | 
had no alternative but submission ; they were completely in the | 
power of this combination, and it did not fail to demand and en- | 
act the highest charges. It is this state of things the law is de- | 
signed toremedy. One of the first and most imperative duties of | 
the law-making power is to enact all necessary laws to remedy 
existing evils, taking care, in so doing, not to transgress any con- 
stitutional limitation. The means by which to do so most effect- | 
ually is in the discretion of the legislature, keeping in view the | 
provisions of the organic law. This law in no respect affects the | 
title, possession, or use of this warehouse, by the plaintiff in error. 


It deprives them of nothing they owned or possessed at the time | 


of its‘enactment. Anticipated profits are not, and cannot be, 


‘it was free and unrestricted, and this new policy abridges our 
gains. It was rightful,” they say, “‘ to engage in this business, and 
so to employ our capital that we may make the largest gains out 
| ofit.” The interest on money loaned is by law six per cent., with 

the right to contract for ten per cent., and such has been the law 

for a long series of years. Under the cover of that law, capital- 
| ists have engaged in loaning money at those rates. Some, on the 
| strength of it, have erected costly buildings of granite and mar- 

ble in which to transact their vast business, surrounded by a corps 
| of clerks and other officials, to whom high salaries are paid. 


Will any one deny, after this banker has completed his struc- 
| ture and arranged everything in profitable working order, that the 
| general assembly may declare by law that, after the passage of the 
law, the legal rate of interest shall be four per cent., and it shall 
be extortion to contract for more than six per cent., and a viola- 
tion of the law, to be punishable by fine and imprisonment, or 
| both, in the discretion of the court? Would the money-lender 

| have any right to complain? ,Would his appeal to this clause in 
| the bill of rights be listened to for a moment? Would any court 
| in Christendom condemn such an enactment as unwarranted by 
the fundamental law? The use of money is a matter of the great- 
| est public concern, and that it may be regulated by law has never 
been authoritatively denied. Kindred subjects, such as public 
| warehouses, public mills, the weight and price of bread, and pub- 
| ic ferries, are so connected with the public welfare that a govern- 
| ment destitute of the power to regulate them, to impose such restric- 
| tions upon them as may be deemed necessary to promote the 
| greatest good of the greatest number, would be but the shadow of 
a government, whose blazonry might well be a “ cap and bells’’ 
and a pointless spear. 

We have not remarked upon article 13, under which this law is 
supposed to have its efficiency, for the reason we hold the law as 
| effectual for all the purposes contemplated by it, and as valid 
' without as with this article. The article itself seems out of place 
' in an organic law; but the convention, however incongruous it 

| may appear, had undoubtedly the right to put it there. That body 





| could not withstand the appeals that went up to them from the 


held and regarded as property in the ownership and possession | | producers and shippers of the great and indispensable wants of 
of him who owns the article out of which profits are expected to ™an, and forming the most valuable portion of our staple pro- 
flow. The property is one thing and remains untouched; the | ductions, to provide some remedy against the aggression and ex- 
profits are not z# esse, and cannot be claimed as property. When | | tortions to which they were subjected by this organized combina- 
it is said one is deprived of his property, the understanding is, tion of monopolists, already such a formidable power, with but one 
it has been taken away from him—he is divested of title and pos- | heart, and that palpitating for excessive gains. We place the 
session. This provision in the bill of rights has never been so con- | Tight to legislate on this subject upon that power, call it by what 
strued by the courts of any state whose constitution has such a | name you will, inherent in every organised civil government. 
provision as to deny to the legislature the power to make all need- | Every sovereign power possesses inherently unlimited legislative 
ful rules and regulations respecting use and enjoyment of prop. | power when the organic law imposes no restraints. The power to 
erty. Ever since the organization of our state government the legislate on all subjects affecting the great interests of the whole 
legislature has exercised this power unquestioned. Familiar in- | | community must be conceded to exist, and it will not cease to ex- 
stances are found in regulating public ferries and public mills. ist until civil government shall be resolved into its original ele- 
and affixing the compensation in the shape of toll. Another is | ™ents. We have nothing to do with the policy of this enactment. 
in delegating power to municipal bodies to regulate the charges | That was a question exclusively within the jurisdiction of the gen- 
of hackmen and draymen, and the weight and price of bread; eral assembly, which under no circumstances has the judicial de- 
but, in a property the most largely sought after by all classes of _ partment a right to question or arraign. 

the community, and deemed the most valuable of any, as it | We think what we have said disposes of the other point made 
controls all others, the legislative power of every state in the | by plaintiffs in error, arraigning the law as violative of sec. 13 of 
Union has been brought to bear upon it, and no court has ever | art. 2. There is no taking or damaging private property here, 
questioned the right so to do. We allude to the interest laws— | and devoting it to public use. It is an expression of the will 
laws declaring at what rate a man may loan his money. The | of the people, through their representatives in the general assem- 
argument used here, it seems to us, would pronounce these laws | bly, that these instruments of oppression and extortion shall be 
unconstitutional ; for they do regulate the use of a man’s prop- | brought into subjection, to the great relief of the people. We are 





erty ; they do fix a value upon its uses; and as all observation 
shows, in most localities, greatly below its market-value. It may 
be answered, such has been the policy of states, and such legis- 
lation has been so universal and continuous as to have familiar- 
ized the people to it, and who have adapted their business to its re- 
quirements. But here they say,” ‘‘ we were in this business when 


of opinion the law is a valid, constitutional enactment; and so 
believing, affirm the judgment of the criminal court. 

WALKER, J.—The constitution authorizes the general assembly 
to pass laws for the inspection of grain, for the protection of pro- 
ducers, shippers, and receivers of grain and produce, and to pre- 





scribe by law such other and further remedies as may be found 
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expedient—not to deprive any person of siti common law 
remedies—to regulate warehouses. This, I think, confers ample 
power to enact the law under consideration. I, however, express 
no opinion as to such power independent of these constitutional 
provisions. I, therefore, concur with the majority of the court in 
the decision announced. 


MCALLISTER, J., dissenting.—In 1862, Munn & Scott, the plain- 
tiffs in error, having leased premises, as a mere private enterprise, 
erected thereon the warehouse described in the information, in 
which to store grain for hire. They then commenced the busi- 
ness of warehousemen, which was continued down to the com- 
mencement of this prosecution for carrying it on without a license 
from the circuit court of Cook county so to do. It is not disputed 
that, for the nine years they carried on the business before July 1, 
1871, when the act in question went into force, they held title to 
the premises and exercised their employment in accordance with 
the law of the land; and itis not pretended that they did so un- 
der any grant of the legislature in the nature of a franchise or 
privilege. Their property was "private propeity; their business | 
was wholly a ‘private enterprise; and their rights in both were 
necessarily the rights of private property. 
cannot be successfully controverted. 

On account of the views expressed by my brethren, and the con- 
clusions arrived at, it becomes necessary to examine the questions | 
involved in this case upon elementary grounds. All consideration | 
of a franchise being excluded from the case, the examination, so 
far as it relates to the nature of their rights, may be regarded as 
precisely the same as those by which any individual may base a 
claim of private rights and constitutional protection. The nat- 
ural rights of individuals are antecedent to and exist independently 
of the constitution. It is the office of the latter to secure, not to 
create or bestow them. Therefore, the extent of constitutional 
protection can only be determined by a correct definition of the 
rights it was intended to secure. For that purpose I shall rely 
upon one authority alone, as none can question it. 

Chancellor Kent says: ‘‘ The absolute rights of individuals 
may be resolved into the right of personal security, the right of 
personal liberty and the right to acguire and enjoy property. These 
rights have been justly considered and frequently declared by the 
people of this country to be natural, inherent, and inalienable.” 
1 Kent’s Com. (Comstock’s Ed.), 587. Again, on the same page 
he says: “ Right itself, in civil society, is that which any man is 
entitled to have or to do, or to require from others, within the lim- 
its prescribed by law.” 

Then plaintiffs in error, it must be conceded, had a natural, in- 
herent right to acquire the leasehold estate, to erect the warehouse 
upon it, and employ the same in the business of storing grain for 
reasonable reward or hire; and, when the act in question went 
into force, that right was a vested one. 

As was said by CuasE, J., in Calder v. Bull, 3 Dallas, 394: 
‘‘When I say that a right is vested in a citizen, I mean that he 
has the power /0 do certain actions, or to possess certain things, 
according to the law of the land.” And again: “If any one has 
a right to property, such right is a perfect and exclusive right.” 
It is to secure these rights that governments are instituted. I can- 
not stop to give even a brief account of the development or the 
definition of the natural rights of individuals as recognized by 
the common law long before the American Revolution, or how 
the words of Magna Charta became fundamental in all our state 
governments, and incorporated into the constitution of the United 
States. I am considering a question now solely under the consti- 
tution of this state—the very first section of which, after enumer- 
ating the rights of personal security and personal liberty, declares : 
“‘ To secure these rights and the protection of property, govern- 
ments are instituted among men,’’ etc. Then the next section 
embodies the great fundamental declaration of Magna Charta, 
that ‘“‘No person shall be deprived of life,“liberty, or property, 


These propositions | 
| 
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without due process of law.” Here, it will be perceived, are three 
subjects, each expressed by a single word respectively answering 
to and covering the three absolute natural rights, viz: the right of 
personal security, the right of personal liberty, and the right to 
acquire and enjoy property. It will be further perceived that the 
right of property is placed upon the same footing as the rights of 
personal security and liberty ; and why, in point of reason and 
philosophy, should not this be so? It must be admitted that the 
sense of property is deeply implanted in human nature—is inhe- 
rentén man; and, if we are to infer a purpose from results, this 
sense must have been bestowed for the purpose of rousing man- 
kind from sloth and stimulating them to activity, and has, in fact, 
had far greater influence in founding civil government upon cor- 
rect principles than any other motive or perception of the human 
mind. In the elegant and comprehensive language of Kent, 
“The natural and active sense of property pervades the founda- 
tions of social improvement. It leads to the cultivation of the 
earth, the institution of government, the establishment of justice, 
the acquisition of the comforts of life, the growth of the useful 
| arts, the spirit of commerce, the productions of taste, the erec- 
| tions of charity, and the display of the benevolent affections.” 
Such being the beneficent influence of the natural sense of 
| Property in forming and animating all the institutions of a true 
| Civilization, the right to its gratification, within the limits of law, 
| was regarded as an absolute, natural, inherent right by the found- 
{ ers of the common law; is included in the fundamental doctrines 
| of the Declaration of Independence as among the inalienable 
| rights of man, and there denominated as the right to the pursuit 
| of happiness; and, in the bill of rights in American governments, 
it is placed upon an equality with the great natural rights of per- 
sonal security and personal liberty. 





It seems to me palpable that the views of the majority of the 
court narrow this right below its proper measure. They hold that, 
if their private property is not taken, if the title to it is not dis- 
turbed by the act in question, then these parties cannot be con- 
sidered as being thereby deprived of their property, within the 
meaning of the constitutional inhibition. This seems to me an 
erroneous view. 


The bill of rights, as I have said, does not create or bestow 
these natural rights, and has no reference to remedies between 
man and man, but was intended for the protection of the citizen 
as against the agencies of the government itself; and that protec- 
tion was intended to be as broad as the rights protected. The 
right under consideration is not only to acguire, but to enjoy, 
property. Our government is one of the people, and its func- 
tions subject to disturbance by popular excitements, by which 
one class of men, with certain particular interests and prejudices, 
either political or otherwise, may come into power, displace all 
against whom these prejudices run, and oppose them with un- 
friendly legislation. Suppose the displaced class to be those en- 
gaged in agriculture, then laws are passed to cripple the interests 
of those engaged in it. The price of laborers or employes is 
fixed at a high rate, and maximum prices for all products at low 
rates. By-and-by this oppressed class come into power, and they 
retaliate by singling out the large cities; they prescribe the rates 
of insurance, a standard for rents, prescribe a schedule of charges 
for commission-merchants, hotel-keepers, proprietors of newsp2- 
pers, and, above all, maximum low prices for all implements to 
be used by the dominant class. Now, in none of these instances 
would property itself be taken, or the title to it disturbed; but can 
there be any doubt that by the principles of the bill of rights all 
such legislation would be unconstitutional and void? It was for 
the prevention of such things that constitutions are adopted. 
“When the government,” says Cooley, ‘‘ through its established 
agencies, interferes with the title of one’s property, or the inde- 
pendent enjoyment of it, and its act is called in question as not in 
accordance with the law of the land, we are to test its validity by 
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those principles of civil liberty and constitutional defence which | 
have been established in our system, and not by any rules that 
pertain to forms of procedure merely.’ Cooley’s Const. Lim. 356. | 
Having given this exposition of the nature and extent of the | 
right of property which the bill of rights was intended to secure | 
against the agencies of the government, let us see whether such | 
right was unconstitutionally invaded by the act in question. Be- | 
fore proceeding to that enquiry, it is proper to state that there is 
no question arising which has any reference to the power of emi- | 
| 

} 


nent domain or taxation. The act singles out from all the estab- 
lishments of the state of a similar character the grain warehouses 
of Chicago. It arbitrarily fixes the maximum rates of hire or re- 
ward to be received by the proprietors, and forbids them from | 
contracting with customers for any higher rate. It then prohibits, 
under severe penalties, their continuance, unless they shall first | 
apply for and obtain a license to carry it on from the circuit court | 
of the county in the manner prescribed, and enter into bond, with 
sureties, conditioned for a full and unreserved compliance with all 
laws of the state respecting their business, including, of course, 
that fixing the minimum rate of hire or reward; for breach of 
which the license may be revoked, the business made criminal 
and stopped, and themselves and sureties liable on their bonds. 
As was justly said by Mr. Justice JOHNSON, of the Supreme Court 
of the United States: ‘Licensing acts, in fact, in legislation, are 
universally restraining acts; as, for example, acts licensing 
gaming-houses, retailers of spirituous liquors, etc.” Gibbons v. 
Ogden, 9 Wheat. 232. ‘ 

The proposition is, it seems to me, too plain for argument, that 
the nature of the power over the business of warehousemen of 
grain in the city of Chicago, here assumed by the state, is one of 
suppression—of destruction. For, if the legislature can fix the 
rate of compensation, then make it criminal to prosecute the busi-" 
ness unless they shall obtain a license to carry it on, and give the 
bond required to submit to the rate so fixed, then the power is 
limited only by the pleasure of the state, and it may fix the rate 
so low that the business cannot possibly be continued under it, 
and is therefore suppressed—destroyed. This is purely a ques- 
tion of power. ‘‘Questions of power,” says Chief Justice MaR- 
SHALL, ‘“‘do not depend on the degree to which it may be exer- 
cised. If it may be exercised at all, it must be exercised at the 
will of those in whose hands it is placed.”’ Brown v. State of 
Maryland, 12 Wheat. 439. This principle was illustrated in the 
case of McCulloch v. State of Maryland, 4 Wheat. 316, where it 
was not claimed that the particular tax levied by the state upon 
the United States Bank would destroy, or even embarrass, that 
institution. But the validity of the act was assailed wholly upon 
the nature of the power involved in it; and the central idea of 
Chief Justice MARSHALL’s opinion was, that a power to tax was a 
power to tax limited only by the pleasure of the state, and that it 
was, therefore, a power to destroy. So here, the power to fix the 
maximum rates of compensation, and make the continuance of 
the business criminal unless the parties will submit to such rates, 
procure license, and give the bond—a power whose exercise is 
limited only by the pleasure of the state as to what that rate shall 
be—is necessarily a power to destroy a business which had been 
carried on for nine years according to the law of the land, and in 
which these parties had vested a right. I insist that they could 
not be deprived of their rights except by due process of law. The 
legislature had no more power to accomplish the destruction of 
such business, and deprive them of their property by such indi- 
rect modes, than by a distinct fiat to require the sheriff of the 
county to burn their warehouses. The majority of the court seem 
to place their conclusion in part upon the ground that those par- 
ties exercised a public employment, and were, therefore, subject 
to the police power of the state. We had occasion, in The Town 
of Lakeview v. Rosehill Cemetery, Sept. 7, 1873, to examine some- 
what into the nature of that power when resorted to as a color for 
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subverting private rights of property ; and there held that it could 
not be invoked to sustain legislation which invaded private right, 
where the police-power was but a mere color for such invasion. 
But these parties did not exercise a public employment. Such 
was not the character given to their business by the common law, 
In Coggs v. Bernard, the leading case on the subject of bailments, 
Chief Justice HoLt, in his celebrated judgment, says: ‘‘ As to the 
fifth sort of bailments, viz: a delivery to carry or otherwise man- 
age for a reward to be paid to the bailer, those cases are of two 
sorts: either a delivery to one that exercises a public employment, 
or a delivery to a private person. First, if it be to a person of 
the first sort, and he is to have a reward, heis bound to answer at 
all events, and this is the case of the common carrier, master of a 
ship, etc.’” This degree of liability, viz: to answer at all events, 
attaches by the common law in this cointry only to common car- 
riers and innkeepers. It does not attach to warehousemen. 

Hence we find that Mr. Justice Story, in classifying bailments, 
locatio custodiz, or deposits for hire, puts agisters of cattle, ware- 
housemen, and wharfingers together as those whose obligations 
would fall under the same rule. Story on Bailments (8th ed.) 
sec. 442. Warehousemen are bound to take common and reason- 
able care of the commodities intrusted to their charge. Ibid, sec. 
444. While common carriers and innkeepers are usurers because 
they exercise a public employment. Their business was, there- 
fore, simply that of warehousemen. Such was the character 
given to it by the common law, and in which they had vested 
rights for nine years anterior to this act. This being so, it was 
not within the power of the state government, by any declaration, 
either through a constitutional amendment or the legislature, to 
change the character of such business so as to subject it to leg- 
islative control in the nature of a power of suppression. Be- 
cause a convention is assembled to amend the constitution, no ir- 
dividual is thereby subject to be deprived of vested rights. The 
great fundamental principles of a republican form of government 
continue in force during such conventions, and are not superseded 
by an amendment of the constitution. Besides, the constitution 
as amended by the introduction of the article concerning ware- 
houses in no wise contemplated or authorized the assertion of 
the power of suppression. 

But there is another view, in which it is clear the legislature 
transcended its power by this act. The Chicago River, running 
west from its connection with Lake Michigan about a quarter of a 
mile, and then dividing into two branches, one north and the 
other south, running through the city, forms the port of Chicayo. 
The warehouse in question, and probably all others at which this 
statute was aimed, are situated upon this port, and constitute the 
direct and indispensable accessories to commence in grain upon 
the Great Lakes, between that port and other states. And the 
question arises: Can these accessories to such commerce be sup- 
pressed by the state government? The states have ceded, by ex- 
press grant in the federal constitution, to the government thereby 
organized, the power ‘‘to regulate commerce with foreign nations, 
and among the several states." The power, therefore, to regu- 
late inter-state commerce is gone from the several states, and 
vested exclusively in congress, especially after it has been exer- 
cised by the latter. Gibbons v. Ogden, g Wheat., 1; Steamboat 
Co. v. Livingston, 3 Cow., 743; Thurber v, The People, 13 Ill., 535; 
5 Howard, 573. 

The power to regulate commerce upon the Great Lakes has long 
since been exercised by congress. If their grain warehouses be in 
fact, as doubtless they are, the direct and indispensable accessories 
to commerce in grain upon the lakes, and between the port of 
Chicago and ports in other states, will it be said that this state can 
exert a power over them whose very nature is that of suppres- 
sion—of destruction ? 

Can the state, by her legislative authority, suppress all com- 
merce in grain upon the lakes between Chicago and the Eastern 
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States, when not necessary to the preservation of the morals, 
health, or safety of the community? If not, then how can it re- 
strain and destroy the very means by which alone that commerce 
may be carried on with the conveniences suitable to the activity 
of theage? This power in congress to regulate commerce among 
the several states is contained in the same grant as that to reg- 
ulate it with foreign nations, and is placed upon identically the 
same footing. Now, suppose the legislature of New York should 
pass an act like this, designed and directed against all ware- 
houses in the city of New York, engaged in receiving, storing, 
and discharging all commodities, whether imports or exports, 
brought within the channels ofsaid commerce. These warehouses, 
it must be conceded, are as directly employed in that commerce, 


and as indispensable to it, as the vessels upon which it is borne | 


from port to port. The act, it will be perceived, operates directly 
upon the entire business of warehousemen. 
parts of that business are various transactions in which the carrier 
and the merchants engaged in such commerce, as well as the 
warehousemen, are directly interested. So far, therefore, as it 


operates upon the business, it must upon all these various trans- | 


actions forming its component parts, and it prescribes rules by 
which they must be governed or cease altogether. 
be nothing more nor less than an attempt to regulate foreign com- 
‘ merce, as a direct exercise of such power without reference 
to any police-power. The act was not necessary to the preserva- 
tion of the health, the morals, or the safety of the community, 
which are the true purposes of the police-power; but its purpose 
was to compel the warehousemen to conduct their business upon 
a compensation prescribed by the state. As was said by Mr. 
Justice McLEAN, in 3 Howard, 592: ‘‘ Under the pretence of a 
police regulation, a state cannot counteract the commercial power 
of congress.”’ It seems to me the cases are parallel and the act 
void, 

Scott, J.—I do not concur in the reasoning or conclusion 
reached by the majority of the court. 
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Discharge in Bankruptcy — Liability of Sureties jin Appeal Bonds.—Where 
judgment is rendered by a justice of the peace on a note, and the defendant appeals, 
and gives an appeal bond conditioned that the defend: will “pi his appeal 
with effect, otherwise comply with and perform the judgment of the court ;”’ and in 
the circuit court the defendant pleads a discharge in bankruptcy, upen which judgment 
is rendered in his favor, it is error to render judgment against the surety in the appeal 
bond for the amount of the justice’s judgment with costs. 


Opinion of the court by NICHOLSON, CH. J.—Kilbourn obtained 
a judgment on a note of hand against John R. Allen, before a 
justice of the peace, for $99. Allen appealed to the circuit court 
of Shelby county and executed appeal bond with Hugh B. Mar- 
tin as his surety. The conditién of the bond was that Allen 
should prosecute his appeal with effect ; otherwise comply with 
and perform the judgment of the court. In the circuit court 
Allen filed his plea of discharge in bankruptcy, which was found 
in his favor, and judgment in his favor rendered. Thereupon the 
court rendered judgment against Martin, the surety, for the 
amount of the judgment of the justice of the peace and costs. 
Martin appeals to this court. 

The contract of Martin was that Allen should prosecute his ap- 





The component 


This could | 


peal with effect; if not, that he should perform the judgment of 
the circuit court. Allen did prosecute his appeal with effect, and 
obtained a judgment of discharge from the debt. We know of 
no principle on which judgment could be rendered against the 
surety, unless there is something in the bankrupt Jaw which con- 
trols the case. It is provided by the bankrupt law that no dis- 
charge of the bankrupt shail release, discharge, or affect any 
person liable for the same debt, either as partner, joint contractor, 
endorser, security or otherwise. Martin never was liable on the 
debt with Allen, in any character. The appeal vacated the judg- 
ment, and Martin was only liable in the event judgment should 
be rendered against Allen in the circuit court. This was not done, 
| On the contrary, Allen prosecuted his appeal with effect, and 
Martin was no longer liable on his bond. Able v. Payne, 7 
| Bush, 344. 





JUDGMENT REVERSED. 


| NoTr.—The Kentucky case above cited, holds that sureties in attachment 
| bonds are released by discharge of their principal in bankruptcy before judg 
| ment rendered against him. 7 Bush, 344. 








” Resulting Trust—McGlory + v. McGlory. 


We are indebted to Hon. S. J. Thomas, of Boston, for another 
interesting decision of the supreme judicial court of Massachu- 
setts, which we take pleasure in laying before our readers : 

Bill in equity, brought by William McGlory and others to estab- 
lish a resulting trust in their favor as heirs at-law of James 
McGlory, deceased, in five undivided twelfth parts of a parcel of 
real estate in Boston, against Margaret McGlory, the devisee of 
said estate under the will of John McGlory, deceased. The case 
was reported by WELLS, J. In 1848, James McGlory executed a 
deed of one undivided half part of said estate to his brother John. 
The consideration expressed in the deed was “one dollar, paid 
by John McGlory, grocer, trustee of Neil McGlory, and of the 
love and affection I bear for my brother, the said Neil,” do hereby 
grant, bargain, sell and convey unto the said John McGlory, all 
my right, title and interest in and to that certain parcel of land, 
etc. At the end of the description, the grantor, declared it to be 
his “intention hereby to convey one undivided half part of the 
premises to said John McGlory in trust for said Neil McGlory.” 
john owned the other half. The Aabendum was, to have and to 
hold the granted premises to the granzéce, his heirs and assigns, to 
his and their use and behoof forever. And there were covenants 
of warranty of seizin etc., with the said grantee, his heirs and 
assigns. James and Neil respectively died intestate without issue. 
Afterward John died, leaving a will in favor of his wife, the de- 
fendant. James left six brothers and sisters, his heirs, of whom 
John was one. The claim was to recover the other five- 
sixths of the half belonging to James, or five-twelfths of 
the whole. The case was argued at the November sittings, 1871. 
The court was divided in opinion. At the request of the present 
chief justice, the case was re-argued in November last, and es- 
pecially upon the question whether, as the deed purports to convey 
the whole estate to the grantee and his heirs and assigns “ to his 
and their use and behoof forever,” and contains full covenants of 
warranty, the grantor or his heirs can be permitted to assert a re- 
sulting trust. The following rescreipt has now been sent down: 
The deed to John McGlory was for the declared purpose of cre- 
ating a trust for the grantor’s brother Neil ; but for want of words 
of inheritance, this trust terminated with Neil's life. The consid- 
eration was the grantor’s love and atfection for Neil, and a nom- 
inal payment of one dollar, paid in his behalf. The habendum 
and,the covenants of warranty, etc., do not necessarily give a ben- 
ficial interest to the grantee, personally, but are to be interpreted 
as if the words “ trustee as aforesaid,” or some equivalent expres- 
sion, followed the word grantee whenever it occurs in the deed. 
Judgment for plaintiff, with costs, Decree to be drawn up accord- 


ingly, 
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Acts of Congress—When they take Effect—Signa- 
ture of the President. 


On the 3d inst., the case of N. D. Carlisle & Son v. Collector 
Arthur, which had been instituted in the United States circuit court, 


and in that capacity imported a quantity of wool upon which the 
collector levied a tax of ten cents per pound, and an ad valorem 
duty of eleven cents, the collector alleging that he was authorized 
to take this course under the act of congress, of March 2, 1867. 
The duty thus imposed amounted to $20,000, and was paid under 
protest by Carlisle & Son, who brought this action against the 
government to recover back the amount exacted, and claimed 
that the act of congress under which they were assessed was in- 
applicable, on the ground that it was not signed by the presi- 
dent until the 4th of March, 1867. The importation was made on 
the day before the act received the signature of President John- 





the act appeared to have been signed by him on the 2d of March, 
1867, the day of its passage, he did not actually sign it until early 
in the morning of the 4th of March, 1867, and that he acted thus 
in pursuance of a custom then prevailing with regard to the sign- 
ing of bills passed by congress. This deposition was admitted 
in evidence by the court. Mr. J. H. Choate, when the case came 
up yesterday, urged on the part of the plaintiffs, that by admitting 
evidence which showed that President Johnson had not signed 
the act referred to until the 4th of March, 1867, the court would, 
in effect, decide that although Presidents were in the habit, when 
they approved of acts of congress, to date them back to the time 
when they were passed, the acts did not, according to the consti- 
tution, become law until the very day when the President really 
signed them. Judge SHIPMAN briefly charged the jury and di- 
rected them to find a verdict for the plaintiffs. This they accord- 
ingly did. The amount of the verdict is $20,000 in gold.— New 
York Herald. 





Street Railways—Obligation of Conductor to Re- 
,move Drunken Passengers. 


In the suit by Mrs, Putnam, whose husband was killed by 
Foster with a car hook on a Broadway and Seventh Avenue car, 
and on which she obtained in the superior court $5,000 damages, 
which verdict was sustained in general term, the court of appeals, 
in Albany, has just rendered a decision reversing this judgment. 
The latter court hold that, however intoxicated a person may be 
on a car, if he makes no disturbance, and no passenger requests 
his removal, the conductor is not obliged to put him off the car. 
In this case Mr. Putnam only requested the conductor to keep 
Foster quiet, which he did, and for this reason the court of ap- 
peals hold that the railway company are not responsible.—J. Y. 
Flerald. 





—= 





Notes of Recent Tennessee Decisions. 
IN THE SUPREME CouRT AT JACKSON. 
[Courtesy of Hon. J. O. Pierce of Memphis. ] 
[CONTINUED FROM OUR LAST.] 

Verdict.— Resting upon sufficient evidence, for substantial and not 
merely nominal damages, will not be set aside for error of court in the 
charge, where it is evident the jury did not proceed upon that ground and 
were not misled by the charge. Babb v. Dunlap, October Term, 1873. 


Vendor's Lien,—I\mplied, exists and will be upheld in a sale of a lease- 
hold estate. Choat v, Tighe, April Term, 1873. 


War.—In a suit on a note, both debtor and creditor continuing to reside 
in Memphis, but the note itself having been carried south into the Confed- 
erate lines, there was no such obstacle to its payment as to relieve the debtor 
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before Judge NATHANIEL SHIPMAN and a jury, came up for trial. | 
The plaintiffs, as previously reported, are importers in this city, | 


son. The deposition of ex-President Johnson showed that, though | 


j 


95 





The occupation of Memphis by the Federal forces, and the sus- 
| pension of the courts, suspended the running of the statute of limitations 
Apperson v. Harris, October Term, 1873. 





| during the war. 





The Fedesal commander at Memphis, in 1863, had no author- 
ity to establish a “ civil commission for the trial of civil suits between cit- 
izens,” and a judgment by such commission is null and void. Walsh v. 


| Porter, October Term, 1873. 


Will—In a will, devising specific legacies to testator’s children, to pass 
to each child when she shall marry or attain lawful age, a condition that 
any such child marrying within certain prohibitions named, shall forfeit the 
legacy, is a condition im ¢errorem only, and does not apply to the marriage 
of any such child before testator’s death, nor impose a forfeiture in such 


' 
| 
Brown v. Severson, October Term, 1873. 


Case. 





ens 





NorTH CAROLINA REPORTS, VOL. 69. Cases argued and determined in 
the Supreme Court of North Carolina, June Term, 1873. By Taze- 
WELL L. HARGROVE, Attorney General. Judges: RICHARD M. PEar- 
sON, Chief Justice; Epwin G. READE, WILLIAM B. RopMAN, THOs. 
SETTLE, NATHANIEL BOYDEN. 


| , Recent Reports. 
| 


Pursuing our purpose of noticing new volumes of American Reports as 
far as they are issued, we come to the 69th North Carolina Reports, in 
which we note several interesting decisions, among them the following : 

Agent of Lunatic—Surety.—A plaintiff who has endorsed the notes of 
a self-constituted agent of a lunatic, to enable such agent to raise money 
ostensibly for the amily of such lunatic, which money was used by the 
agent in cultivating the farm of the lunatic, can only recover, in a suit 
against the lunatic upon the notes signed by the agent, so much of his 
debt as he can show was actually expended for the necessary support of 
the lunatic, and such of his family as were properly chargeable upon him. 
Surles v. Pipkin, 513. 


Agreement Compromising debt—Confession of Fudgment.—lf upon con- 
fessing judgment in a suit by a bank against one of its debtors, it be 
agreed and entered upon the docket at the foot of the judgment, that it 
may be discharged upon the payment of a certain per cent. in United 
States currency, or the full amount in the notes of the bank, the plaintiff 
will be bound by the agreement; and an execution issued for the full 
amount in United States currency more than two years afterwards, may be 
set aside, and the bankruptcy of the bank will not alter the case. Hardy 
v. Reynolds, 5. 


Agreement, void.—By a creditor to take one-half of his debt in dis- 
charge of the whole; and this although the debtor is a surety, and the debt 
is due by bond. Bryan v. Fay, 45. 

Agreement for Protection of Sureties.—Where, upon the purchase of a 
chattel personal, the purchaser gave his note, with sureties, for the price, 
and it was agreed by parol between the parties at the time, that the chat- 
tel should belong to the sureties until the note was paid—the effect of such 
agreement was to pass title to the chattel from the seller direct to the 
sureties, and not from the seller to the purchaser, and then from him to the 
sureties for their indemnity; for in the latter case it would have been a 
mortgage which would have been void for want of registration. Worthy 
| v. Cole, 157. 

Agreement between Husband and Wife.—That the wife shall receive 
in personal property, the price for which land belonging te her was sold, 
and hold the same to her separate use, to enable her to purchase another 
tract of land with the same, is valid, such price not resting in the husband, 
jure maritii, so as to be reached by his creditors. Teague v. Downs, 280. 





Agreement by Solicitor to discharge defendant—Recognizance.—Parol 
agreement by state’s solicitor to discharge defendant for turning state’s ev- 
idence, no answer to a forfeited recognizance ; because the latter is a mat- 
ter of record and can only be discharged by something of equal dignity. 
State v. Moody, 529. 

Arbitration and Award.—Where arbitrators undertake to make the case 
turn upon matters of law, and mistake the law, their award is void, Leach 
v. Harris, 532. 








. Arbitrators not bound to decide according to law, being *‘a 
law unto themselves” but may decide according to their own notions of 


from interest during the war, Gates v, Union Bank, October Term, 1873. | justice, and without giving any reasons, Ibid, 
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Arson—Limitation of Prosecution.—A person may now be indicted, 
convicted and punished for burning a mill-house in 1863. State v. King, 
419. q 

Assignee in Bankruptcy—May sue and be sued in the state courts. 
Cogdell v. Exum, 464. 

Assignment, equitable ——An agreement by a debtor sued, to subject one- 
half of his assets to the payment of the debt, makes him a /rustee pro tanto 
of the particular creditor, who thereby acquires a lien and preference over 
other creditors subsequently suing. Perry v. Merchants’ Bank of New- 
bern, 551. 

Attorney.—Cannot compromise client’s debt, nor receive anything in 
payment but legal tender, without special authorization. Moye v. Cogdell, 
93- 

Bankruptcy—Statute of Limitations —A bankrupt brings suit in his 
own name, Sept. 19, 1870, an assignee having been previously appointed. 
March 11, 1872, the assignee is made plaintiff: Held, that the suit is 
barred by the two years’ limitation of the bankrupt law, the statute run- 
ning from the appointment of the assignee, and not interrupted by the suit 
by the bankrupt. Cogdell v. Exum, 464. 

Bastardy.—Impotence of putative father may be proved as a defence. 
State v. Broadway, 411. 


Bonds, official—Bond given by treasurer of railroad company, condi- 
tioned that he “shall faithfully discharge the duties of the office, and well 
and correctly behave therein,’ does not bind him to keep moneys against 
all hazards; and sureties are not responsible for moneys lost by a sudden 
failure of a banking house, such moneys having been there deposited by 
the treasurer when it was in good standing and apparently solvent. At- 
lantic & N. C. R. R. Co. v. Cowles, 59. 
By-Laws of Company.—The obligation of the sureties is not 
affected by the by-laws of the corporation, unless the same are referred to 
in the bond. Ibid. 

Disturbing Congregation.—Singing not indictable, if the singer does not 
intend to disturb the congregation, but is conscientiously taking part in the 
services, although he may be a subject for church discipline, on account of 
his bad singing. [‘‘ The effect of it was to make one part of the congre- 
gation laugh and the other mad.’”’] State v. Linkhaw, 214. 





Confessions.—On a trial for infanticide, it is not competent to prove that 
the defendant had said that she had had a child this way before and put it 
away. This would be admitting evidence of a distinct offense. State v. 
Shuford, 486. 


Homestead Laws of North Carolina.—Not unconstitutional. 
Chesire, 396. 


Garrett v. 


Interest — Promissory Note— When a note is given with the stipula- 
tion that the interest is to be paid annually or semi-annually, the maker is 
chargeable with interest at the like rate upon each deferred payment of in- 
terest, asif he had given a promissory note for the amount of such inter- 
est—thus taking a middle course between simple and compound interest. 
Bledsoe v. Nixon, 89. 

Libel—Pleading.—An allegation that the defendant published concern- 
ing the plaintiff, in a newspaper, etc., a certain article containing the false 
and defamatory matter following—setting out the article in full, is suf- 
ficient, without alleging that each part of the article was concerning the 
plaintiff. Carson v. Mills, 122. 

. And see the same case for language apparently libellous, im- 
puting professional misconduct to a lawyer. 

Mortgages and deeds of trust—Constitutional Law.—An act providing 
that “ no property shall be sold under any deed of trust or mortgage, until 
the debts, secured in said deed, are reduced to judgment according to the 
provisions of this act,’ impairs the obligations of contracts, and is uncon 
stitutional. Latham v. Whithurst, 33. 

Sale of Land for Taxes— Notice— Mortgagee.—The mortgagee being 
the legal owner of the land mortgaged, is the person to whom notice must 
be given by the sheriff of a levy and sale of such land for unpaid taxes. 
Whitehurst v. Gaskill, 449. 

Sheriff.—Not liable criminally for levying dona fide on the property of 
the wrong person. State v. Tatom, 35. 

Taxation— Non-residents.—The levying of a tax upon a non-resident 





| in his life-time. 





which is not levied upon residents, contravenes the constitution of the 
United States. Sinclair v. State, 47. 





Bank Deposits.— Money deposited in banks loses its dis- 
tinct character as money, and becomes a debt due to the depositor from the 
bank, and as such is a proper subject of taxation. Lilly v. Commission- 
ers, 300. 





“Solvent Credits.’’—Taxable as property, although derived to a 
merchant in the usual course of business. Ibid. 

United States Circulating Medium.—A state cannot tax U. S. 
treasury notes. Ruffin v. Commissioners, 498. 





Otherwise the circulation of the national banks, un- 
til congress prohibits such taxation. Ibid; Lilly v. Commissioners, 300, 








Title—Adverse Possession.—The operations of building a shed, quarrying 
rock, and cutting wood for fuel in a lime-kiln, on the land in dispute, con 
tinued uninterruptedly for more than seven years, constitutes such a pos- 
session as will give a good title to the person claiming adversely under it. 
Moore v. Thompson, 120. 

Vendor and Vendee—Preference of Assignee.—Where land is sold and 
title retained by the vendor until the payment of the promissory notes given 
by the vendee to secure the purchase money, and these notes are as- 
signed by the vendor, with the knowledge and consent of the vendee, the 
assignee will have the right to have the notes paid out of the land in pref- 
erence to any claim that may have been acquired by other persons szbdse- 
quently to the time when the sale was made and the notes given. Hadley 
v. Nash, 162. 

We also note several interesting cases involving the construction of wills. 
The opinions are in general brief—a merit which the judges seem to have 
successfully studied. The work of the reporter apparently leaves nothing 
to be desired. His head-notes gre exceptionally distinguishable for brev- 
ity and clearness of statement. The state printers have not, however, pro- 
duced the work in becoming style. 


Ware’s REPORTS, VOL. 3.—Reports of Cases Determined in the District 
Court of the United States for the District of Maine and Massachusetts, 
with some opinions of the District Judge in cases determined in the Cir- 
cuit Court. By AsHuR Ware, District Judge. Edited by Gro. F. 
EMERY. Portland: Loring, Short & Harmon. 

The publishers’ advertisement states that this volume contains the latest 
opinions of Judge Ware, and is entirely new. It is a sequel to the first 
and second volumes (the latter originally entitled Davies’ Reports) issued 
The three volumes embrace his judicial lators for more 
than forty years. The cases embraced in this volume extend from the year 
1853 to 1865. The decisions are mostly of cases in admiralty, with a few 
relating to questions arising under the customs laws. We presume that 
such questions do not interest many of our readers, and shall not notice 
these cases further. 





and Queries. 
SHENANDOAH, Iowa, February 7, 1874. 
Epirors CentRaAL Law JourNAL :—Will a chattel mortgage of a debt, 
note, judgment or other chose in action, duly recorded, hold good against 
third parties, to the same extent as of specific personal property ? 
Yours truly, W. P. F. 
ANSWER.—No; unless some statute so declares. A chose in action may 
be assigned, and if the assignee gives notice of the assignment to the debtor 
the latter cannot afterwards make a valid payment to the assignor. 





otes 








Sa.ispurY, N. C., Feb. 2d, 1874. 
Epirors CENTRAL Law JourNnaL:—In CenrraL Law Journal, 
page $1, is an interesting article as to the power of a father to surrender 
his rights over his infant children by contract. I have recently had occa- 
sion to investigate this question: Is the widowed mother of an infant 
child entitled to its earnings? The case was that the infant, aged 18, had 
worked with another under a contract made with the infant, when the mo- 
ther, the father being dead, brought an action to recover the value of the 
infant’s labor. I can find no authority directly sanctioning it. If worthy 
of note please to put it amongst your “ notes and queries.” 
J. M. M. 
ANsWER.—A father may ordinarily claim the benefit of his minor chil- 
dren’s labor while they live with him and are maintained by him; and 
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he may ordinarily claim the wages of his minor children, unless he has 
emancipated them, or waived or relinquished the right in their favor. 
Consult on this point the following authorities: 1 Bla. Com. 453; 2 Kent 
Com. 193; Jennesg v. Emerson, 15 N. H. 486; Nightingale v. Withing- 
ton, 15 Mass. 272; Hillsborough v. Deering, 4 N..H. 86; People v. 
Mercein, 3 Hill (N. Y.) 408; Snediker v. Everingham, 3 Dutch. (N. J.) 
143; Prickett v. Prickett, 20 N. J. Eq. (5 C. E. Green) 478; Dodge v. 
Favor, 15 Gray, 82; Brown v. Canton, 4 Lansing, 409; Corey v. Corey, 
19 Pick. 29; Boobier v. Boobier, 39 Maine, 406; Burlingame v. Burlin- 
game, 7 Cowen, 92; Whiting v. Earle, 3 Pick. 201. 

Does the mother, on the death of the father, succeed to the same right? 
In the following cases itis held that she does: Hammond v. Corbett, 50 
N. H. 501, where the subject is amply discussed; Matthewson v. Perry, 
37 Conn. 435; Simpson v. Buck, 5 Lansing, 337. And in the last 
case it is held that the fact that the minor contributed to the support of 
the mother, and was not dependent upon her for his support, does 
not alter the question of her right to recover his wages. These 
cases, no doubt, express the modern and more liberal view of the question. 
The old iaw, however, appears to have proceeded upon the ground that, 
whereas, the father must support his minor children in any event, he has 
an absolute right to their earnings; while the widow, since she is bound to 
support them only when it is necessary that she should—that is, when they 
(the minors) have not sufficient property, exclusive of their earnings, to 
support them, is entitled to their services only in a qualified sense; that is, 
she is entitled to their services when she supports them. Reeves’ Dom. 
Rel. 283, 290, 291, 295, 319, 324, 343. 

And there are cases which take this view of the question. Thus, the 
understanding of the supreme court of Pennsylvania seems always to have 
been that a widowed mother has no right at common law to the services of 
her minor children. Com. v. Murray, 4 Binney, 494, 495; Southv. Den- 
iston, 2 Watts, 474; Fairmont & Arch Street Passenger R. R. Co. v. Stut- 
ler, 54 Penn. State, 375. And the same doctrine has been intimated in 
Alabama. Morris v. Low, 4 Stew. & Port. 123. 


OBERLIN, January 9, 1874. 
Epirors CENTRAL Law JouRNAL:—Whenever any of the states of the 
northwestern territory had 60,000 inhabitants, they had the liberty to form 
a permanent constitution, and be admitted to the union on an equal footing 
with the original states, provided the constitution and government to be 
formed should be republican, and in conformity to the principles contained 
in those articles of compact. Question: Can the present constitutional 
convention of Ohio leave out or essentially change the principles of the 
first five of these articles or of any of them? An answer to this in your 
valuable journal, if it is in accordance with your plan or purpose, weuld 

be gratefully received. J. W. M. 


ANSWER.—The ordinance of 1787 provides that the fiv articles named 
by our correspondent, as well as the sixth which follows ..em, “shall be 
considered as articles of compact between the original states and the people 
and s¢aées in said territory, and forever remain unalterable except by com- 
mon consent.” This ordinance was passed July 13, 1787. Nearly two 
years later, namely, on the first Wednesday in March, 1789, the constitu- 
tion of the United States went into operation. Owings v. Speed, 5 Wheat. 
420. 


Very soon after the adoption of the constitution, an act of congress was 
passed relating to the northwest territory, which recites in its preamble 
that in order that the said ordinance “may continue to have full effect, 
it is requisite that certain provisions should be made, so as to adapt the 
same to the present constitution of the United States ;”’ and these provi- 
sions related to matters of detail, conferring on the president certain powers 
and duties with reference to this territory, which before belonged to con- 
gress. And the validity of the ordinance has been frequently recognized 
and declared by the subsequent legislation of congress. 1 Statutes at 
Large, 50; 2 Ibid, 58, 309, 514; 3 Ibid, 289, 399, 428, 770; 5 Ibid, 15. 
By the act of May 10, 1800, the ordinance was extended to and put in 
force in the Mississippi territory. The acts in pursuance of which Ohio 
Indiana and Illinois were admitted into the union provide respectively that 
the state government “ when framed shall be republican, and not repugnant 
to the ordinance of July 13, 1787, between the original states and the peo- 
ple and states northwest of the river Ohio.” 2 Statutes at Large, 174, 
¢ 55 3 Ibid, 290, 3 4; 3 Ibid, 430, 3 4. These provisions do not, how- 





ever, appear in the acts admitting Michigan and Wisconsin. It 
also appears that the compact was modified by congress so far 
as it related to fhe doundaries of the states to be formed out 
of the northwest territory. On the other hand, in the act pro- 
viding for the admittance of Indiana into the Union, the provisions of 


.the ordinance are declared to be “ irrevocable between the original states 


and the people and states of the territory northwest of the river Ohio, ex- 
cepting so much of said articles as relate to the Joundaries of the states 
therein to be formed.” . 

The question propounded by our correspondent, then, is, are the people 
of the state of Ohio so far sovereign that they can, without federal coercion, 
in changing their organic law, violate the terms of the compact under which 
they were thus permitted to come mto the Union of the States? As a 
matter of first impression we should say that they cannot, unless by the 
‘common consent.” 

Upon examination we find, however, that the Supreme Court of the 
United States has determined that the ordinance of 1787 was extinguished 
by the constitution ; or, that if any of its provisions have continuing valid 
ity, it is not because they are in the ordinance, but because they may have 


‘derived authority from some ether source, such as compacts of cession or 


acts of congress under the constitution. Pollard v. Hagan, 3 How. 212; 
Permoli v. New Orleans, 3 How. 589, 610; Strader v. Graham, 10 How. 
82,94. There area number of other cases bearing upon the question more 
or less directly: Spooner v. McConnell, 1 McLean, 337; Palmer v. Com- 
missioners, 3 Ibid, 226; Jones v. Van Zandt, 2 Ibid, 611; Lewis v. Baird, 
3 Ibid, 56; Astrom v. Hammond, 3 Ibid, 107; Vaughan v. Williams, 3 
Ibid, 530; Columbus Ins. Co. v. Peoria Bridge Co., 6 Ibid, 70; Jolly v. 
Terre Haute Draw Bridge Co., 6 Ibid, 237; Menard v. Aspasia, 5 Peters, 
505; Jonesv. Van Zandt, 5 How. 230. The decisions of the state courts 
are conflicting. Two cases in Ohioincline to the view that the ordinance 
is of perpetual obligation: Hogg v. Zanesville, 5 Ohio, 410; Hutchin- 
son v. Thompson, 9 Ohio, 52. And see, as supporting the same view, 
Winney v. Whitesides, 1 Mo. 472; Lagrange v. Chouteau, 2 Mo. 19; Ran- 
kin v. Lydia, 2 A. K. Marsh, 467. But contra, La Plaisance Bay Harbor 
Co. v. Monroe, 1 Walker Ch. (Mich.) 155. . - 


Legal News and Notes. 


—THE amendatory bankrupt bill, as reported by the senate judiciary 
committee, has, after receiving several amendments, passed that body. 


—ARTICLEs of impeachment have been presented in the house of rep- 
resentatives against Judge BUSTEED. 


—* Miss SALLIE KILGORE, attorney and counsellor at law,” is on a 
sign at Noblesville, Ind. She graduated at the Michigan Law School.— 
Exchange. 


—Mr. TREMAIN, of the house judiciary committee, will shortly report 
a bill to divide the northern district of New York. It provides that the 
present northern district of New York shall hereafter embrace only the 
counties of Cayuga, Tomkins and Tioga, and the several counties of the 
state of New York lying westerly of said counties, and is to be called the 
“‘ western district.” The residue of the state, not included in the eastern 
and southern districts, is made a new district, and is called the northern 
district. The change will make one additional appointment. It is believed 
that the measure will pass. 4 

—James W. GERARD, an octogenarian lawyer, of New York city, died 
on the 7th instant. His whole life was devoted to the practice of his pro- 
fession and to private objects and charities. He never filled a public sta- 
tion. In 1868, on the occasion of his retiring from practice, the members 
of the New York bar gave a banquet inhis honor. At the bar meeting on 
the occasion of his death, some of the most eloquent and feeling tributes 
were paid to his memory, which the character of any private citizen can 
evoke. Mr. Evarts is reported to have applied to him the language of the 
Roman moralist: Not he alone serves tl... state who presides in the public 
councils, or administers affairs of peace or war, or brings forward candi- 
dates, or manages conventions; but he who either by steady avocation, or 
by particular devotion, cares for the nurture and education of the people; 
he who advances public morals and who diffuses just sentiments of which 
others have greatest need; and hé in his private station is all the while 
filling a public office. Jn privato publicum negotium agit, 
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— A SINGULAR case of marine insurance has recently been tried in New 
York. One Leitch, engaged in the Mexican trade, insured through cor- 
respondents, mahogany and bullion from Minititlan to this city with the 
Atlantic Mutual Insurance company. According to the statement of Leitch, 
the bullion was smuggled out of Mexico, and, for concealment, put un- 
der the stone ballast. The ship, becoming water-logged, was abandoned, 
but was subsequently picked up. The insurance company defended on 
various grounds, but their main ground was that the whole thing was a 
fraud. The jury gave a sealed verdict for the plaintiff for $46,000.—N. 
Y. Herald. 

—From the following list of cases disposed of by Hon. JoHN ERSKINE 
in the federal courts for Georgia, we infer that the position of district judge 
for that state is nosinecure. Disposed of during November term: Equity, 
28; common law, 233; criminal, 12; seizure, 4; scire facias, 6; admi- 
ralty, 5. Disposed of at Sept-mber term, 1873, in the northern district of 
Georgia: Equity, 2; common law, 35; criminal, 101; seizure, 18; scire 
facias, 30. In bankruptcy, 248 petitions for adjudication have been filed 
in the southern district alone during the last ‘half year of 1873; in over 
fifty of these petitions for injunctions have been filed. All of these orders 
have been taken in chambers, and in many of them arguments have been 
had invulving nice points of law and equity. 

—REPRESENTATIVE LAWRENCE’S bill,.introduced and referred to the 
committee on war claims, provides, that for the purpose of providing a tri- 
bunal to hear and determine the claims of aliens against the United States 
for compensation for alleged torts suffered through the acts of persons for 
‘whose doings it may be asserted the United States should be held respon- 
sible, there shall be established in Washington a court, to be called the 
court of alien claims, to consist of three judges, with the power to hear 
and determine all claims on the part of corporations, companies or private 
individuals, citizens or subjects of any foreign power, upon the United 
States, arising out of acts committed against the persons or property of 
such citizens or subjects during a period of recognized war between the 
United States and a belligerent, the sovereign of the claimant.— Washing- 
ton Chronicle, 


—RIGHT HONORABLE BARON Cotonsay, formerly lord justice general 
and president of the court of session of Scotland, died on the Ist instant, 
aged eighty years. Duncan McNeill (Lord Colonsay), son of the late 
John McNeill, Esq., of Colonsay, was born in 1793. He was educated a 
the universities of St. Andrew’s and Edinburgh. He was admitted to the 
Scottish bar in 1816, and served as one of the junior counsel of the crown 
from 1820 to 1824; as sheriff of Perthshire; solicitor general for Scot- 
land under Sir Robert Peel’s administration, in 1835, and in the same 
office, and as lord advocate, under Peel’s second administration. He was 
dean of the faculty of advocates from 1843 till he was appointed a judge 
of session, in 1851. He represented Argyleshire in parliament from 1843 
to 1851. His lordship was sworn in a member of the privy council in 
1853, and created Baron Colonsay on the 22d of February, 1867. 








Singular Case of Identity. 
[From the Cleveland Leader. ] 

Portland, Maine, has just witnessed one of the most singular cases on 
record, in which the defendant was a woman variously called Catharine 
Waller, alias Carrie M. Kent, alias Carrie M. Waite, and whose maiden 
name, it was charged, was Catharine McKenzie. To commence at the 
beginning: In May, 1862, John Waller, at that time living in_ Pictou, 
Nova Scotia, was married to Catharine McKenzie, of the same place. 
Two children, one now eleven and the other seven years old, were the 
fruits of this marriage. In November, 1869, Mrs. Waller came to the 
States to earn money enough to furnish the house. She stopped a portion 
of her time in Portland, and the balance of the time in Boston, and seems 
to have been known as Kate Waller, Kate Wallace, and Carrie M. Kent, 
and related various stories concerning ler life. During all this absence it 
is reported that she corresponded with Waller. The husband, John Wal- 
ler, claims that early in 1873, his wife, Catharine Waller, married aman by 
the name of Waite; so he had her arrested for bigamy. 

The case came up for trial in Portland recently, the woman pleading 
mistaken identity. Mrs. Waite and her husband were in court at the ap- 
pointed time. Waller was sworn, and testified that the woman in cour; 
was his wife. Waller’s sister and jis brother-in-law also identified the 

oman as the wife of John Waller, The gir] of eleven years stepped up 





close to the woman and said, “yes, sir, that is my mother.” The little 


| boy said this was the woman who visited their home in July last and lived 


for a time with his father as wife, and that she bought him, the boy, a pair 
of boots and a jack-knife. Other witnesses were called, who knew this 
woman as Catharine McKenzie and’as Mrs. Waller. ~ 

The defendant is said to be quite a handsome woman and was unmoved 
during the trial. She introduced witnesses to show that she had been 
mistaken frequently fora woman known as Catharine Wallace, who, it was 
claimed, was the real wife of Waller, and of course swore positively that 
she knew nothing about Waller or his children. She made quite a strong . 
defence and the jury failed to agree, nine standing for acquittal and three 
for conviction. 

This is really a most remarkable case, and will pass into the law books 
to afford precedent as a most singular case of mistaken identity, or of the 
ability of some persons to show that they are not themselves, but somebody 
else. 





Important Bond Decisions — Doctrine of Lis Pen- 
dens not Applicable to Holders of Commercial 


Paper. 
[Associated Press Telegram. ]} 


CuicaGo, February 12.—In the United States circuit court, Judge Drum- 
mond has overruled the demurrer to the replications in the Warren county 
bond cases. The suits are of public interest, not only on account of the 
amount involved, Lut in presenting a new phase of liability of towns and 
counties on their bonds issued in aid of the building of railways. ‘The 
arguments were very elaborate, Ex-Chief Justice Lawrence and Mr. Har- 
ding appeared for the county of Warren, and Judge T. G. Wilson and E, 
B. McCogg, Esq., for the bondholders. The cases involved the legality of 
$200,000 of the bonds of the county of Warren in aid of the Rockford, 
Rock Island and St. Louis Railroad company. Before the bonds were is- 
sued certain tax-payers filed a bill in.chancery, in the circuit court of that 
county, to enjoin the board of supervisors from issuing the bonds, alleging 
that no sufficient notice of the election at which the bonds were voted had 
been given, and that the county officers had acted collusively with the rail- 
way company in issuing the bonds. Upon a hearing, the injunction was 
dissolved by the circuit court on the 23d of January, 1871. Two days 
after, the bonds were issued and registered in the state auditor’s office, and 
were subsequently put on the market and sold. After the dissolution of 
the injunction and issue of the bonds, the complainant appealed to the su- 
preme court of this state, where the decree of the circuit court was reversed, 
and the bonds declared to be unauthorized and void. Thereupon the tax- 
payers filed a second bill, making as new parties defendant the unknown 
owners of the bonds and asking for a like decree as in the first chancery suit, 
which second bill is still pending. The Portsmouth Savings Bank of New 
Hampshire, and Augustus T. Post of New York, having purchased the 
bonds in question in open market, without any actual notice of the pendency 
of the chancery proceedings in the state courts, commenced the present suits 
for the recovery of the unpaid interest on coupons due in July and August. 
The county pleads the adjudication of the state supreme court, declaring 
the bonds invalid in bar, and insists that the pendency of the chancery 
proceedings was notice to the purchaser of the bonds. To these pleas the 
plaintiff filed replications, setting up that they are dona fide purchasers for 
value, and that they had no actual notice of the pendency of the chancery 
suits, nor any notice that the bonds were invalid. The county demurred to 
the replication, claiming that the pendency of the suit was notice. 

It is this demurrer which Judge DRUMMOND overruled, holding that the 
doctrine of /is pendens does not apply to commercial paper, and also in 
effect re-affirming the principle, that whenever there is a statute authcrizing 
a municipality to issue bonds, and it does, then they are not liable to be im- 
peached in the hands of a dona fide purchaser. The above ruling was 
in pursuance of the case of Olcott v. The Supervisors of Fond du Lac 
county, 16 Wallace, 678. In that case the question of 4s pendens is in- 
volved, but the Supreme Court of the United States, on affirming the valid- 
ity of the bonds-did not refer to this question in any manner. Judge Drum- 
MOND, on this point, is understood to have differed from the ruling in the 
case above referred to, but felt bound to follow its decission. The present 
case will shortly be tried on the facts, and the defendants will be allowed 
to bring up the disputed point on the mo , ing for a new trial, 








